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OGC HAS REVIEWED. 


IvIEMOmNDUM FOR TIE RECORD 

SUBJECT: Special Fee Provision for Some Research 
Contracts 


30 July 1951 
and Development 


1. In some cases involving research and development the Con 
tract Branch has felt that it was not possible to arSve at S ac-" 
cura e estimated cost on which to base the contractor's Fixed Fee* 
Consequently, the Chief of the Branch has desired to have^vailabie 
-or use m such contracts a clause providing for scaling down the 
contractor's fee where actual costs are less than the Stilted 


Th ^ admittedly an undesirable situation since the con- 
tractor might be tempted not to reduce his costs, in order to pre- 
vent a reduction in his fee. There is also the question of the 

traction?" P ^ ohibltlon a S 3anst cost-plus-a-percentage-of-cost con- 
tracting. However, it is a practical fact that, in new fields of 
research and development, accurate estimates of cost are sometimes 

oadS blej Contracting Officer cannot tell what amount of 

p ^din to may be included in the Contractor's estimate. In such case 

Sost 3 ° n SS f ff ^ reaSon f^ fPS-* only reimbursement for Ms 
costs, plus a fee commensurate with the work done. 

„ f V It appears that the interests of the Government and the 
contractor can be adequately protected in some situations by provid- 
ing, m essence, for payment of a fee calculated at an agreed per- 
centage of the actual cost* but mth a ceiling on the fee. Such a 

tLTomJ 01 1 ? be Jt nC l U i ei t ^ a only after oletanoe 

s office. Important factors influencing approval would be the 

?eputSi 7 f0 V 3e ° f - SUch a clause andthe expectation, based on 
hbuses! ^ experience > that the contractor would not commit 


Based on the above considerations, a 
old OSS contract was transmitted to the Chief 
memorandum from this office dated II 4 . December 
reads as follows: 


clause taken from an 
of Procurement by a 
1950. That clause 


( a ) ixed j ee . Tne fixed fee shall be computed at 

percent of the actual cost incurred hereunder but 

in no event shall the fixed fee exceed percent of 

this^rti'c^e ^ lowable cost set forth inparagraph (b) of 

l^able precedent for this action was found in a decision of the 
Comptroller General, reported at 23 Comp. Gen. 1*10, holding a simil 


Approved For Release 2002/05/08 : CIA-RDP57-00384R000700060071-3 


Approved For Release 2002/05/08 : CIA-RDP57-00384R000700060071-3 


arrangement made by the Army not to be in contravention of the pro- 
hibition against cost-plus-a-percentage-of-cost contracting. The 
basic point in that decision was that the ceiling established in 
the contract was considered by the Contracting Officer as reasonable 
and in the best interests of the Government, The same would have to 
be true in our use of such a provision, 

5. In connection vdth work currently being done to revise the 
basic Research and Development contract form, and in order to be 
fully assured on the legal aspects involved, I discussed this mat- 
ter recently with Mr. belch in the Office of General Counsel at GAO, 
Mr. belch, who specializes in contract matters, stated that the 
clause quoted above appears acceptable from a legal standpoint. He 
made a check in the GAO decision files and found that 23 Comp. Gen. 
UlO has not been overruled. 

6, This seems to justify our proceeding as described above. 
However, in order not to unnecessarily raise the question of cost- 
plus-a-percentage-of-cost upon audit, it is deemed advisable to em- 
ploy the following clause, which is a redraft of the clause quoted 
in paragraph U hereof* 


" Fixed Fee . The fixed fee payable to the Contractor here- 

under shall be 0, > pr ovided , however , that in the event 

the total of the Allowable Costs actually incurred hereunder 
is less than the Estimated Cost specified in paragraph ( ) 
above, then the fixed fee payable to the Contractor hereunder 
shall be limited to % of such total Allowable Costs ac- 

tually incurred." 

This clause will be furnished to the Chief of the Contract Branch 
for use as described in this memorandum. 
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